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CONSTITUTIONALITY OF THE DECLARATORY JUDGMENT 

The familiar maxim "hard cases make bad law," or rather, its col- 
loquial corruption, "poor cases make bad law," has recently been strik- 
ingly exemplified in a decision of the supreme court of Michigan, 
holding unconstitutional the statute of that state providing that 

"no action or proceeding in any court of record shall be open to objec- 
tion on the ground that a merely declaratory judgment, decree, or order 
is sought thereby, and the court may make binding declarations of 
rights whether any consequential relief is or could be claimed,, or not. 
. . ." Anway v. Grand Rapids Ry. (Sept. 30, 1920, Mich.) 179 N. 
W. 350. 

A statute of Michigan 1 forbade street railway companies to "require" 
motormen and conductors to work more than six days per week, except 
in certain emergencies. The plaintiff was a non-union conductor em- 
ployed by the company and wished to work more than six days a 



1 Acts of 1919, Public No. 361. 

[161] 
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week. He therefore brought an action against the company as defend- 
ant for a declaration that he was privileged to work more than six 
days if both he and the company were willing. A labor union of street 
railway employees intervened and contended that the statute should be 
construed to prevent the plaintiff from working more than six days a 
week. From a decision in favor of the plaintiff the intervening union 
appealed to the supreme court. That court invited the attorney general, 
Professor Sunderland, and others to file briefs on the constitutionality 
of the declaratory judgment statute. The majority of the court, by 
Fellows, J., held that the statute imposed on the court "non-judicial" 
functions. The minority, by Sharpe, J., held otherwise, but concluded 
that the declaration should not have been granted in the instant case. 

At the outset, and in deference to the court, it ought to be said that 
the act was tested in an inappropriate case. There was no issue be- 
tween the plaintiff and the defendant. The issue lay between these 
parties on the one hand, and the state or the attorney general on the 
other, for the plaintiff claims that he and the defendant are privileged 
to enter into a contract for a seven-day working week and the party in 
interest opposed to this contention is not the defendant railway, but 
the state, which by its statute impliedly threatens prosecution of the 
parties to such a contract. A judgment in favor of the plaintiff and 
against the defendant would obviously have no binding force upon the 
state or its prosecuting officer in a suit for prosecution. When, there- 
fore, the court says that the plaintiff has no contract with the defend- 
ant, claims no breach of any contract, does not allege that the defend- 
ant has committed or threatened to commit any wrong upon him, or 
that he has any claim, present or prospective, for any damages from 
the defendant, it states grounds why a declaratory judgment might be 
refused in this case, but no ground supporting the unconstitutionality 
of the declaratory judgment in all cases. 

It therefore becomes necessary to examine the grounds upon which 
the court reached its conclusion that the power given it to render 
declaratory judgments was non-judicial. The first ground is that the 
traditional constitutional separation of powers of government confines 
the functions of the court to those judicial in character, and that the 
duty of giving advisory opinions is not judicial. 

Relying on the unfortunate form in which the plaintiff framed his 
prayer for a declaration "as to whether the said defendant [railway 
company] may lawfully permit plaintiff and its other employees who so 
desire to work more than six days in any one week," and upon the title 
of an article, "The Courts as Authorized Legal Advisers of the People," 
the court says, "it at once becomes apparent that by the act the courts 
of this state are made the legal advisers of all seeking such advice," and 
concludes that this duty is "non-judicial." In a burst of indignation it 
adds that the belief "that it is the duty of the state through its courts to 



COMMENTS 163 

furnish advice to its citizens" adopts the view that "the state is every- 
thing, the individual nothing. Under our government the state does 
not till our farms, manufacture our automobiles, conduct our great 
department stores, or do our law business for us. The unfortunate 
people of one country are at present trying such experiment in govern- 
ment." 

It is regrettable that the declaratory judgment, used so effectively in 
England, Scotland, and the British dominions and in continental Europe 
to prevent and allay disturbances of the legal equilibrium, should have 
produced such judicial irritation in an American court. It will be a 
matter of surprise to the judges of the British Empire, who are as 
familiar with the limitations upon "judicial power" as the courts of the 
United States, 2 that any court should have questioned that the render- 
ing of declaratory judgments was anything but the exercise of judicial 
power. Indeed, the only explanation for the conclusion reached by the 
Michigan court in the instant case is that the majority completely 
ignored the distinction between the advisory opinion and the declaratory 
judgment, which in principle are utterly different, and permitted the 
resulting confusion to mislead them. This is the more inexcusable, 
in that at least Professor Sunderland's brief makes the distinction un- 
mistakably clear, and in that the minority opinion, which may be 
quoted, points out the majority's confusion of ideas. Judge Sharpe 
says : 

"Herein lies the distinction between declaratory judgments and moot 
cases or advisory opinions. The declaratory judgment is a final one, 
forever binding on the parties on the issues presented ; the decision of a 
moot case is mere dictum, as no rights are affected thereby ; while an 
advisory opinion is but an expression of the law as applied to certain 
facts not necessarily in dispute and can have no binding effect on any 
future litigation between interested persons." 

The apparent failure of the majority to understand that a declaratory 
judgment is as final and binding upon the parties and as conclusive 
upon their legal relations as any other judgment and differs from the 
ordinary judgment only in dispensing with a coercive decree, e. g. for 
damages or an injunction, accounts for the quotation of pages of 
alleged precedents and dicta denying the power of American courts to 
render advisory opinions or decide moot cases, which, I submit, have 
"nothing to do with the case," and for the expression of opinion by the 
majority, properly contradicted by the minority, that a judgment of a 
court was not "judicial," unless accompanied by a decree enforceable 
by process. Even were this latter conclusion correct 8 — and it clearly 

'See, for example, Queen v. Local Government Board [1902] 2 Ir. 349, 373; 
Huddart v. Moorehead (1908, Australia) 8 Com. L. R. 330, 335, 383. 

"The few dicta which intimate that power to make an enforceable decree is 
essential to the exercise of "judicial power," occur in cases where the court 
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is not — section 3 of the act under examination enables the successful 
party by petition to obtain any further relief required to carry into 
compulsory execution the court's determination of the legal relations 
of the parties. The declaratory judgment, therefore, while carrying 
with it no coercive decree, is as enforceable, through petition for ancil- 
lary relief, as any other final judgment. 

The decisions of the United States Supreme Court upon which the 
court relies to prove the "non-judicial" nature of the declaratory judg- 
ment are irrelevant to that point, for they merely establish that the 
advisory opinion, the moot case, and the judgment not final or bind- 
ing are deemed "non-judicial" in character. They do establish, how- 
ever, that the judicial power is properly exercised when the court can 
hear and finally determine a controversy according to law.* Where the 
court was able by its decision to adjudge finally, with binding effect, 
the legal relations of the parties before it, no case has been found where 
the court has deemed the award of execution or mandatory process es- 
sential. Final and effective adjudication, not execution, is the essence 
of judicial power. The Supreme Court, therefore, has declined to de- 
cide cases where its judgment was not binding on the parties, but was 
merely advisory, being subject to revision by Congress or the Execu- 
tive. This is the explanation of the Hayburn, 5 Ferreira, 6 and Gordon 7 
cases ; to cite them as precedents against the final and binding declara- 
tory judgment indicates a failure to make the most obvious and ele- 
mentary distinctions. So, likewise, in the Muskrat 8 case, which the 
majority deemed to "put at rest forever this question," contending 
parties were not before the court, Congress merely having conferred 
power on named individuals to carry a question to the Supreme Court 
to determine the constitutionality of certain Acts of Congress. The 
parties really affected by the decision had no opportunity as of right to 
present their claims to the Court, and, as the Court said, "Such judg- 

found that the judgment or opinion it was empowered to render was not final or 
binding on the parties, and where for that reason the power was deemed im- 
properly conferred. 

4 See (1907) 7 Col. L. Rev. 601, 602. "To adjudicate upon and protect the 
rights and interests of individual citizens, and to that end to construe and apply 
the law, is the peculiar province of the judicial department." Cooley, Constitu- 
tional Limitations (7th ed. 1903) 132. The court's quotation from Devine v. 
Brunswick-Balke Co. (1915) 270 111. 504, no N. E. 780, to the effect that judicial 
power involves the power "to adjudicate and determine the rights of the parties 
to the controversy and to render a judgment or decree which will be effectual 
and binding upon them in respect to their personal or property rights in contro- 
versy in such proceedings," is unfavorable to the court in the instant case. 

5 (1702, U. S.) 2 Dall. 409. 6 (1851, U. S.) 13 How. 40. 

' (1885) 117 U. S. 697; so also In re Sanborn (1893) 148 U. S. 222, 13 Sup. Ct. 
577. In the Sanborn case it was made abundantly clear that the power to enforce 
a judgment by process was not indispensable to its judicial character. It was 
deemed enough, in an appropriate case, that a judgment be made "the final and 
indisputable basis of action either by the department or by Congress" (p. 226). 

8 (191 1 ) 219 U. S. 346, 31 Sup. Ct. 250. 
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ment will not conclude private parties, when actual litigation brings to 
the Court the question of the constitutionality of such legislation." 
The facts that the real parties in interest were not before the Court, 
that there was no actual or potential controversy between the parties 
appearing, that the judgment was not binding and final, alone suffice 
to mark the obvious distinction between the Muskrat case and one 
involving the declaratory judgment. 

So, likewise, to draw an analogy from "moot cases," which decide 
nothing and are without effect even on the parties before the court, 
is a fundamental error of the majority. They quote, as if it were an 
authority in their favor, from Lorimer v. Wayne Circuit Judge, 9 where 
the court said, 

"The act under which the proceedings were instituted does not pur- 
port to make the proceedings of the probate court conclusive upon any- 
body. They are not binding even upon the relator." 

The court does not seem to realize that this is entirely irrelevant to the 
declaratory judgment, which is binding on the parties and is a final de- 
termination of their legal relations. That fact also makes the case of 
Lloyd v. Wayne Circuit Judge, 10 where a proceeding to probate the 
will of a living person was held not to result in a binding or final judg- 
ment, altogether irrelevant. So, the Evans case, 11 where the court said, 

"when the judgment appealed from cannot be affected by the decision 
of the appellate court the case becomes a moot one and the appeal 
should be dismissed," 

has no bearing on the declaratory judgment. 

Equally irrevelant are the numerous dicta and judicial statements to 
the effect that the court will not decide abstract questions upon which 
no rights depend, 12 or where there is no matter in dispute between 
adverse parties, 13 or where the state of facts is merely assumed and 
not real." Nor is it a precedent to cite cases, very few in number, 

' (1898) 116 Mich. 682, 75 N. W. 133. 

10 (1885) 56 Mich. 236, 23 N. W. 28. 

n (1908) 213 U. S. 297, 29 Sup. Ct. 678. The same criticism applies to the 
quotation from California v. San Pablo Ry. (1893) 149 U. S. 308, 13 Sup. Ct. 876, 
and Ex parte Steele (1908, N. D. Ala.) 162 Fed. 694. 

12 Hanrahan v. Terminal Station Commission (1912) 206 N. Y. 404, 100 N. E. 
414; Hamer v. Commonwealth (1907) 107 Va. 636, 59 S. E. 400; Snell v. Welch 
(1903) 28 Mont. 482, 72 Pac. 988; State v. Boughman (1883) 38 Oh. St. 455; 
Richardson v. McChesney (1910) 218 U. S. 487, 31 Sup. Ct. 43; Williams v. 
Hagood (1879) 98 U. S. 72. 

" Sennette et al. v. Police Jury (1911) 129 La. 728, 56 So. 653; Lonergan v. 
Goodman (1910) 241 111. 200, 89 N. E. 349; Ward v. Alsup (1898) 100 Tenn. 620, 
46 S. W. 573- 

11 Wahl v. Brewer (1894) 80 Md. 237, 30 Atl. 654; Smith v. Cudworth (1883, 
Mass.) 24 Pick. 196; Judson v. Flushing Jockey Club (1895, C. P.) 14 Misc. 350, 
36 N. Y. Supp. 126. 
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where the courts have declined to enter declaratory decrees in the 
absence of statutory power to do so. 15 

The majority, on the other hand, dismisses from consideration the 
many types of cases in which courts now render declaratory judgments 
carrying no mandatory process. Judgments removing clouds from title 
and quieting title are cast aside as "not persuasive" ; judgments deter- 
mining title to property real and personal, declaring marriages void, 
determining heirs without an order of distribution, construing wills and 
other written instruments, confirming the validity of municipal bond 
issues, 16 the binding judgments of the Court of Claims as to amounts 
due — to mention but a few — all of which carry no mandatory process 
for execution, were cited to the court and dismissed as not "convincing 
to our minds." The English practice in rendering declaratory judg- 
ments, which has proved by long experience so valuable to private par- 
ties, is dismissed as a precedent by the assertion that England has no 
written constitution and that the courts are bound by Acts of Parlia- 
ment. But when it is recalled that England has for at least two cen- 
turies been familiar with the doctrine of separation of powers and that 
the existing provision for declaratory judgments was adopted by the 
courts themselves under their rule-making authority and not imposed 
on them by Act of Parliament, the validity of the Michigan court's 
argument is weakened. No English court, nor probably any other but 
this court, could possibly conceive that a declaratory judgment was not 
the exercise of "judicial power." The fact that Canada, Australia, New 
Jersey, and Connecticut render declaratory judgments under written 
constitutions providing for separation of powers, is not taken into con- 
sideration, except that the court says of the later New Jersey cases, 
which of course did not question the constitutionality of the declara- 
tory judgment, that they have not "treated the constitutional question 
or determined that the act was valid." 

It is unnecessary to cite those many functions performed by courts 
under legislative authority and more or less remote from the province 
of adjudging the legal relations of parties before it, 17 to conclude that 
the declaratory judgment settling "for all time the rights of the parties 
in the matter presented" 18 is strictly within the "judicial power," and 
that the majority, by failing to understand the character and effect of a 
declaratory judgment, have misread and misconstrued the decisions and 



10 Hanson v. Griswold (1915) 221 Mass. 228, 108 N. E. 1035; Greeley v. Nashua 
(1886) 62 N. H. 166. 

"This conclusion is not affected by the dictum of Brewer, J., in Trega v. 
Modesto Irrigation District (1896) 164 U. S. 179, 17 Sup. Ct. 52, relied upon by 
the court. 

"See the article by W. W. Thornton in (1908) 66 Cent. L. J. 24; Mets v. 
Maddox (1907) 12:1 App. Div. 147, 105 N. Y. Supp. 702, and notes in (1907) 21 
Harv. L. Rev. 138 and (1907) 7 Col. L. Rev. 601. 

18 This was the test applied by Sharpe, J., in his dissenting opinion. 
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opinions from which they quote in support of their conclusion that the 
declaratory judgment is unconstitutional. The unfortunate effect of the 
decision is evident by the fact that in the very next case submitted to the 
Michigan court, involving contested claims of parties under a written 
lease and hence most appropriate for a declaratory judgment, the 
declaration sought was denied on the ground that the act authorizing 
such judgments had been held unconstitutional. It is to be hoped that 
in the light of further consideration of the subject the court will be 
persuaded to open the question to argument in another case; if it does, 
it is hardly to be doubted that a different conclusion will be reached. 

E. M. B. 



ILLEGITIMATE CHILDREN AS BENEFICIARIES UNDER WRONGFUL DEATH 

ACTS. 

The recent case of Washington, B. & A. Ry. v. State (1920, Md.) 
in Atl. 164, again raises the question as to the exact relationship be- 
tween an illegitimate child and its mother, a wrongful death Act 
being involved on this occasion. By the Maryland statute, 1 which 
is almost the same as Lord Campbell's Act, an action may be maintained 
by the state for the "benefit of the wife, husband, parent, and child of 
the person whose death shall have been caused," the jury to give such 
damages as they may think proportionate to the injury resulting from 
such death, to the parties for whose benefit such action is brought. In 
this case, an action was brought for the death of a woman, one of the 
beneficiaries being her illegitimate child. It being necessary to decide, 
in order to ascertain the relevancy of certain evidence, whether an 
illegitimate child could recover under the Maryland statute, the court 
held that an illegitimate child could not recover, as the word "child," 
when used in a statute, prima facie means legitimate child. 2 

The rule adopted by the courts, in construing the word "child" in a 
statute to mean legitimate child, seems to have no legal or logical basis. 
At common law, the rule that a bastard was nullius filius applied to 
cases of inheritance, 3 but the ties of nature were binding for many 
other purposes.* When the word "child" is used in an inheritance 
statute giving certain rights to children, there is reasonable ground for 
holding that the statute does not confer any rights on an illegitimate 
child, as under the common law an illegitimate child has no inheritable 
blood. But when the word "child" is used in a statute which in no way 
relates to inheritance, this reasoning is not applicable. 



'Ann. Code Laws of Md. (1911) art. 67. 
2 S Am. & Eng. Encyc. (2d ed. 1900) 1095 ; 7 C. J. 959. 

'2 Kent, Commentaries (13th ed. 1884) 277; 1 Coke, Littleton (1st Am. ed. 
1853) sec. 188; 1 Coke, Law of England (2d Am. ed. 1836) 116, note F. 
*2 Kent, Commentaries (13th ed. 1884) 277. 



